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OPINION
The petitioner, Nelson B. Graves, appeals the Johnson Gounty Qrimind Cout's
summary denid of his petition far the writ of habeas corpus. Accarding to his petition, Graves is
presentlyserving an effective 55 year incarcerative sertence followning his corvictions of three counts

of aggravated rape and one court of aggravated kidnapping. See also State v. Nelson B. Graves, No.

744, slipop. at 1 (Temn. Gim App., Knoxville, Dec. 10, 1981), perm app. denied (Tem. 1982). It

appearsthat hecommittedhiscrinesin 1980." Graves alleges the caurt belowerroneoudly failedto
issue the wit of habeas carpus, to which he dains entitlement because (1) the district attomey
generd's signature is lacking from sorre of the charging instruments, and (2) the indictments against
him falil to allege a aulpabde mens rea. Having reviewed the records and the arguments of the

petitiorer andthe state, we affirmthetria courts dsmssal of Gravess petition.

We begin our aralysiswith redtation of Rule 12(b)(2), Tennessee Rules of Grimnd
Procedure
Any defernse, olgedtion, or request which is cgpable of determinationwithout the trial
of the general issue may be raised before trial by motion. Mbtions may be writtenor
ord at the dsaretion of thetrial judge. The folloning must be raised priar to trial.
Defenses and dbjections based on defects in the indictment, presentment or
information (other than that it fails to show jurisdidion in the caurt or to charge an
offense which adbjections shall be noticed by the court & ary time during the
pendercy of the proceedings)[.]
Tenn. R. Crim P. 12b)(2). Ohections na madein accordance with the time frare of rule 12(b)(2)

are waived. Tenn. R Crim P. 12(f).

Theabsenceoftheattorney general's signatureon an indctmentis neithernecessary
for a showing of jurisdiction nor for the charging of anoffense. Thus, under Rule 12(b)(2), anoljedtion

to a defect of this nature must be made pre-trial, and not in a collateral, post-trial habeas corpus

'The indictments included in the record consist of one charge of criminal
conduct in 1977 and five charges of criminal conduct in 1980. Matching the
indictments with the judgment forms attached to the pleadings Graves filed in the
court below, we infer that his complaint relates to four of the indictments for the
1980 crimes.



petiion. John C. Tomiinson v. Howard Cartton, No. 03001-9610-CR-00389, dip gp. & 5 (Tenn. &im

App., Knoxville, Oct. 2, 1997), pet. for perm app. filed (Tenn., Oct 31, 1997); see also State v.

Anthony Nixon, No. 02C01-9612-CC-00484, slip op. at 4 (Tenn. Crim. App., Jackson, Dec. 3, 1997)
(defeds "that go to matters of formrather thansubstance’ must beraised pre-rial or they are waived

pursuant to Rule 12), pet. for perm app. filed (Tenn., Jan. 20, 198). In his brief, Graves concedes

no such objection was made "duringthe caurse o histrial.” The issue waswaived when it was nat

raised pre-trial, and it is not properly before us now.

Graves also clains entitlement to the writ of habeas carpus based upon alleged
deficiencies in the indidments infailing to dlege aculpable mentd state. He baseshis argunrenton
the provisors of Code sedions 39-11-301 and 30-11-302 Those provisons require a cupable
mental state far the conmission of a crinina offense and define the four culpable mental states
applicable to violations of the 1989 Criminad Code. He supparts hisargumert by citationto State v.

Roger Dale Hill, Sr., No. 01301-9508-CC-0267 (Termn. Qim App., Nashwille, June 20, 1996), rev'd,

954 SW.2d 725 (Tenn. 1997), and State v. Nathaniel White, No. 03C01-9408-CR-0277 (Tem. Qim

App., Knoxuille, June 7, 1995).

The fallacyin Gravess argumert is that, unlike the defendarts inHill and White, his
crimes were committed in 1980, long before the enactment of the 1989 Griminal Code. The
touchstone of the now-reversed Hill decision and Whiteis section39-11-301. See Roger Dale Hill,

slipop. at 5(courtof aimna appeals



opinon); Nathaniel White, slipop. at 4 Thecrinmind law atthe ime of Gravess aimesdidnat contain

ananalogous provison. See, e.g., Cal E. Saine v. Alton Hesson, No. 02C01-9710-CC-00399 (Tenn.

Crim App., Jackson, Dec. 15, 1997) (Rule 20 Order), pet. for perm. app. filed (Tenn., Dec. 29, 197),

Harvey Qualls v. Billy Conypton, No. 02CG01-9610-CC-0331, slip op. at 4, n.2 (Tem. Gim App.,

Jackson, Cct. 17, 1997), pet. for perm app. filed (Tenn., Dec. 16, 1997).

Notwithstanding Graves's reliance onreversed and inappasite autharity, we findthe
indctrrents against imsufficient under the applicable law.  The aggravated rape indictments allege
in pertinent part,

That NelsonB. Gravesheretdforeonthe 1t day of April, 1980. . . didunlawfullyand
feloniously engage in sexual penetration, towit: [method of sexual penetration]?, with
[the victim], a person thirteen (13) years of age, by using force and coercion to
accomplish said act, and did cause personal injury to [the victim], against the peace
and dignity of the State.
At the time of the crimes, aggravated rape was defined in pertinent part as "unlawful sexual
penetration of ancther accompanied by any of the following circumstances: . . . The actor uses force

or coeraonto acconplish the act, and. . . [t]he actar causes persand injury to the victim. . .." Tenn.

Cade Ann. §39-3703 (Supp. 1979).

The aggravated kidnapping indicmert alleges in pertinent part,

That NelsonB. Gravesheretdforeonthe 1t day of Agril, 1980. . . did unlawfully and
felonioudy seize, confine, inveide [9c], entice, decoy, abduct, conceal kidnap or
carry away [the victim], and while being so held the said [victim] was the vidim of a
felony, to wit: Aggravated Rape, againgt the peace and dignity of the State.

On the rdevant date, aggravated kidnapping was crinindlized in pertinent part as

The three aggravated rape indictments upon which Graves was
convicted alleged fellatio, cunnilingus, and sexual intercourse, each allegation
being contained in a separate indictment.
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follows:
Any person who seizes, confines, inveigles, entices, decoys, abducts, conceals,
kidnaps or caries avay ary indvidud shal be deemed quilty of aggravated
kidnapping when one or more of the following circumstances are present . .. The
vidimsuffers seriausbadilyharmoris thevidimof anyfelony committedwhilebeing
hed. ...

Tenn. Code Am. § 39-2603 (Supp. 1980).

A portion of the farmer Giiminad Code rdevant to Gaves provided that indictments
must
state the facts canstituting the difense in ordinary and concise language, without
prdixity or repetiion, in such a manner as to enable a person of commnon
understanding to know what is intended, and with that degree of certainty whichwill
enable the court, onconviction, to pranounce the praper judgmert . . . .
Tenn. Code Ann. § 40-1802 (1975) (aurrertly codified at Tenn Code Ann. § 40-12-22)° The

indctrrents in the case at bar closely fdlowthe datutoryformof the aimes. Their farmis cornsistert

with the mandate of section 40-1802. Cf., e.q, Carl E. Saine; Wiliam Edward Whitt v. State, No.

02C01-9704-CC-00140 (Tem. Qim App., Jackson, July 1, 1997) (Rule 20 Order). Thus, we find

them sufficient under the lawasit existed a thetime.

Graves's find issue alleges constitutional deprivationbythe courtbelowin "refusing
to entertaina propery drafted petition with valid issues for review." Becausewe have foundGraves's
substantive issues are nat valid bases for granting habeas compus relief, this argument collapses of

its oan weight.

The trial court's dismmissal of the neritless petition is affirmed.

*The Criminal Code also provided that an indictment of a crime
chargeable at common law could "be charged or described substantially at
common law." Tenn. Code Ann. § 40-1805 (1975) (now 8§ 40-13-205).
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CURWOOD WITT, JUDGE

CONCUR:

GARY R. WADE, JUDGE

JOSEPH M. TIPTON, JUDGE



